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I. INTRODUCTION 

1. In this Recommended Decision, the Federal-State Joint Board on Universal Service (“Joint 
Board”) provides its recommendations concerning the process for designation of eligible 
telecommunications carriers (ETCs) and the Commission’s rules regarding high-cost universal s m c e  
support. Citing changes in the marketplace since the Commission’s rules were frst adopted in 1997, the 
Commission requested that the Joint Board “review certain of the Commission’s d e s  relating to the 
high-cost un~versal service support mechanisms to ensure that the dual goals of preserving universal 
service and fostering competition continue to be fulfilled.’” Consistent with the Commission’s directive 
in the Referal Order, we sought comment and held a public forum to address concerns regarding the 
designation and funding of ETCs in high-mst areas. We provide our recommendations based on our 
review and consideration of the record developed in this proceeding. Overall, we believe that our 
recommendations w111 preserve and advance universal service, maintain competitive neutrality, and 
ensure long-term sustainability of the universal service fund. 

2. Specifically, we recommend that the Commission adopt permissive. f e d d  guidelines for 
states to consider m proceedings to designate ETCs under section 214 of the Communications Act of 
1934, as amended (“Act”)? We believe that pamissive federal guidelines for minimum ETC 
qualifications would allow for a more pmdctable application process among states. We also believe that 
OUT recommended guidelines would assist states in determining whether or not the public interest would 
be served by a carrier’s designation as an ETC. In so doing, we believe that guidelines should improve 
the long-term sustainability of the universal service fund, as only fully qualified carriers that are capable 
of, and committed to, providing universal service would be able to receive support. We recognize that 
there are instances where carriers are not subject to the jurisdiction of a state commission and that the 
Commission has explicit authority to designate carriers in these circumstances. Specifically, while 
sectlon 214(e)(2) of the Act gives state commissions the primary responsibility for designating ETCs, 
section 214(e)(6) directs the Commission to designate the carriers when those carriers are not subject to 
the jurisdiction of the state commission. In these cases, we believe that the Commission should apply the 
proposed guidelines. 

3. We also recommend that the Commission limit the scope of highcost support to a smgle 
connection that provides access to the public telephone network. We believe that supporting a single 
connection IS more consistent with thc goals of section 254 of the Act than the presmt system, and is 
necessary to preserve the sustainability of the universal service fund. We also believe that it would send 
more appropriate entry signals in rural and highcost areas, and would be competitively neuhl.  To 

’ Federal-Smte Joinr Board on Universal Service, Ordcr, CC Docket No. 96-45, 17 FCC Rcd 22642, para. 1 (2002) 
(Refmal Order). 

* On February 7,2003, the Jomt Board issued a public Notice invlthg pubhc commal on whether the 
Commission’s rules concerning bigh-cost support md the ETC designation process continue to fulfil their intended 
purposes. See Federal-Siate Joint Board on Universal Service Seeks Comment on Certain of the Comrnlssion S 
Rules Relating to High-Cost Universal Service Support and the ETC Designarion Process, Public Nohce, CC 
Docket No. 96-45, 18 FCC Rcd 1941 (Jt. Bd. 2003) (Joint Board Poriability-ETCPublic Notice). On July 31,2003, 
the Jomt Board held UL en banc hearing on the Commission’s rules 011 designation and finding of ETCs in high-cost 
areas. See ~ttD://Mvw.fcc.nov/wcb/univmd senicc/documcnts/93 073 1 .d . See also Federal-State Joint Board 
on Universal Service to Hold En Bane Hearing on the Partabil@ of High-Cost Universal Service Support and the 
ETCDesigMtion Process, Public Notice, CC Dockct No. 96-445.18 FCC Rcd 14486 (Wir. Cow. Bur. 2003) 
(providing notice of Joint Board en banc baring). 
’See 47 U.S.C. 5 214. The Commuru ‘ ~ r t i o ~  Act of 1934 was amended by the Tclcconnmu~ications Act of 1996 
Pub.L.No. 104-104,110Stat.S6(19%)(1996Act). 
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minimize the potentla1 impact of restricting the scope of support in areas served by rural carriers, we 
recommend that the Commission seek comment on restating the total high-cost support flowing to a rural 
carner in terms of first connechons, and on otlqrporsible ni+ures.‘ As discussed below, we also 
recommend that the Commission seek conmerit on whGther’m restate support for non-nual carriers.’ In 
conjuncbon wth these measures, we also recommend that high-cost support in areas served by rural 
carriers be capped on a per-line basis where a compeative carrier is designated as an ETC, and adjusted 
annually by an index factm.6 

4. At tlus bme, we decline to recommend that the Commission modify the basis of support (Le., 
the methodology wed to calculate support) in study areas with multiple ETCs. Instead, we recommend 
that the Joint Board and Commission consider possible modifications to the basis of support as part of an 
overall review of the high-cost support mechanisms for rural and non-rural curriers.’ We believe that 
examining the basis of support for all ETCs under the rurpl and nm-rural ftderal support mechanisms 
simultaneously w d d  allow the Joint Board and the Commission to craft a more comprehensive approach 
and avoid the pails of piecrmeal decision-making. If the Commission adopts OUT recommendations to 
limit the scope of support and to ensure that ETC designations arc appropriately rigorous, such steps 
should slow fund growth due to competitive entry in the meantime. 

II. ETC DESIGNATION PROCESS 

5 .  We recommend a variety of measures bclow thpt relate to state proceedings involvmg 
designation of ETCs. To m c m  the opportrmities for state commissions to conduct rigorous 
proceedings, we recommend that the Comrmssion adopt pernussive gutdelitea for minimum ETC 
qualifications. We also offer some guidance for state commissions in interpreting the public mterest test 
found in section 214(e). In addition, we addrees the annual certification requirements u n h  section 
254(e) and rcco-d that the Commission cncouragc states to use that process to mure that all ETCs 
use federal universal service support to provide the supported services aud for associated inhhucture  
costs. Fmally, we offer same obsewal~ons regardmg lhe scrvice area redchition procas and 
disaggregation of support by nwl carrim. We note here that in instances where carriers are not subject 
to the jurisdiction of a state commission, we urge the Commission to apply these same measures. 

‘ The tcrm ‘tlld carriers” refers to incumbcn t local exchange carriers (LECs) that meet the statutory dehtion of 
rural telcphonc company in section 153(37) of the Act Sec 47 U.S.C. 8 153(37). Unde~ this definition, rural 
telephone conppnies arc incumbent LECs hat either m e  study areas with fewer h 1OO.OOO access Lincs or meet 
one of three dautivc criteria. Id. Tlw term ’hon-rural carrim” refers to inclrmbent LECs t h t  do not mc* the 
statutory definition of a nrrpl telephone company. 

See supm pm. 76. 

We note that, if& CQUIUUW ’ ion were to adopt the “bold humless” rpprorch discussed below, pcr-line support 
would not be capped for incumbent urriw. See i@ at pup 75. For purposes of this Rccommcndcd Decision, 
references to “line” or Upcr-line” arc gemidly synonymous with ‘‘cmuection” or Upcr-conncction.” Thc use of the 
term “line” is mtcndcd to relate to services provisioned over either wireline or wireless technology. 

See Federal-State Joint Board on Unrwsal Service, Mulh-Association Group (MAG) Plan for Regulation of 
Interstate Services of Non-Price Cap Incumbent Local fichange Curriers and Interexchange Cam’ers, Foutteenth 
Report and Order, Twenty-Second Order on Rcconsidcration, and Further Notice of Roposcd Rulemaking m CC 
DocketNo. 96-45,RcportandOrderinCCDocketNo.00-256,16FCCRcd 11244,11310,para. 169(2001)(Rural 
Task Force Order); see also Federal-State Joint Board on Universal Service, Order on Remand, Further Notice of 
Roposcd Rulemaking, and McmorPndum Opinion and Order, CC Docket No. 96-45, FCC 03-249 (rel. Oct. 27, 
2003) at para. 25 (Tenth Circuit Remand Order). 
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A. Background 

6. Section 254(e) of the Act promdesthat ‘ M y  an eligible telecommunications carrier 
designated under section 214(e) shall be eligible to receive specific Federal universal service m up port."^ 
I-ursuant to section 214(e)(1), a common carrier designated as an ETC must offer and advertise the 
servlces supported by the federal universal suvice mechanisms throughout the designated m c e  area, 
either usmg its own facilities or P Combination of its own facilibes and resale of another canier’s services 
(including the services offered by another ETC)? 

7. Section 214(e)(2) of the Act gives state commissions the primary responsibility for 
performing ETC designations.’o Under section 214(e)(2). “[u]pon request and consistent with the public 
mterest, convenience, and necwity, the State commission may, in the case of an area mved by a ml 
telephone company, and shall, in the case of all other areas, designate more than one common carrier as 
an eligible telecommunications carrier” for a designated service area, so long BS the requeshng carrier 
meets the requirements of section 214(e)(1). Section 214(e)(2) fiather states: “[blefore designating an 
additional eligible telecommunications c m e r  for an area senred by a rural telephone company, the State 
comrmssion shall find that the designation is m the public interest.”” 

more than one ETC pursuant to d o n  214(e)(4) of the Act? The relinquishing ETC must provide 
advance notice of such relinquishmmt to the state Commi~sion.~’ mor to allowing the relinquishing 
camer to c a s e  prowding universal service, the state commission must require the remaining ETC or 
ETCs to ensum that all customers served by the relinquishmg carrier will continue to be served. The state 
commisaon also must require suf€icicnt notice to the remaining ETC or ETCs to pennit the purchase or 
construction of adequate facilities." The state commission must establish a time, not to exceed one year 
after the state commission approves the rehquislrment, within which such purchssc or c o n s ~ t i o n  by 
the remaining ETC or ETCs must be completed.’’ The same ETC reliuquhment procedure is also 
required of the Cornmission in instances where a canier is not subject to the jurisdiction of a state 
commission. 

8. A state commission must allow an ETC to relin uish its dcsgnation in any a m  served by 

47 U.S.C. 0 254(e). 

47 U.S.C. 5 214(e)(l). The “smvicc ma’’ is the geoeogrophic area establishbd by the state commission for the 
purposes of dctnmining u a i v d  service support obligations and support mchnnioms. 47 U.S.C 5 214(e)(5). In 
*he case of an area scrvcd by a nnnl carrier, “scrvice area” menus such company’s “sludy area” unless and until the 
Lorrrrmssion and the States, afbx tphag into L C W ~  the recommendations of a Federal-State Joint Board institutd 
under sectlon 410(c), establish a difkrmt definition of smice area for such company. Id.; see mnyh paras. 49-53. 

Io 47 U.S.C. 5 214(e)(2). We note tbrt tk Commi6sion has authorily for performing ETC designahom for c l r r ien  
that not “subject to tk jllrisdiction of a Statc commirnim” punruant to 214(c)(6). 47 U.S.C. 8 214(e)(6). Tbc 
Commission’s rquimmnla for ETC dcaiptioms in llection 214(e)(6) panuCl the states’ requirements for ETC 
designations in sectim 214(e)(2). Id. 

I’ 47 U.S.C. 5 214(e)(Z). 

”See 47 U.S.C. 5 214(e)(4). 
Id. 

I‘ Id. 

I’ Id 
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B. Discukelon 

1. Federal GuMdlnea far ETC Dealpatlons 

9. We recomend that the Commission adopt permssive federal guidelmes for states to use 
when determining whethcr applicants are qualified to be designated as ETCs under section 214. We 
believe that guidelines arc approPriatc because the ETC application and designation process should be 
one that is rigorous. A rigorous ETC designation process should ensure that only fully qualified 
applicants receive designation as ETCs and that ETC designees are prepared to serve all customers within 
the designated Scnice area. A&tmnally, a corc e t  of minimum qualifications would allow for a more 
predictable application process among the states. We believe that our mommcndcd guidelines would 
assist states in detemmm g whethex or not the public intarst would be med by a carrier's designation as 
an ETC. We also believe that guidelines should improve the long-tam suetpinsbility of the fund, as only 
fully qualified carrim that are capable of, and commiM to, providing universal service would be able to 
receive support. 

10. We believe that fcdaal pdelines concerning ETC qualifications should be flexible and non- 

. .  

binding on the states. Under our recommendation, state commissions would retain their rights to 
determine eligibility requirements for designating ETCs. Each state commission will be umiquely 
qualified to determine its own ETC eligibility requirements as the entity most familiar with the service 
area for which ETC designation is sought. Because these guidelines would be pamissive, we reject the 
parties' arguments suggesting that such guidelines would re-strict the lawful rights of states to make ETC 
designations.'6 We also believe that federal guidelines are consistent with the United States Court of 
Appeals for the Fifth Circuit holding that nothing in section 214(e) of the Act prohbits the states ffom 
imposing theu own eligibility requirements beyond the statutory requirements described in section 
214(e)(l)." Even with the advent of permissive federal guidelines for ETC designations, states will 
continue to have the fkxibility to impose additional eligibility requirements. 

to conduct rigorous reviews of ETC applications, including fict-intensive analyses. Because an ETC 
must be prepared to w e  all cuetomas witlun a designated service area, and must be willing to be the 
sole ETC should other ETCs withdraw fimn the rnarket, states may approPriately establish nunimum 
qualifications focused on the carrier's ability to provide the supported services to all consumers in the 
designated arta upon reasonable request." Guidelines encouraging a rigorous application proccss are. 
appropriate becow section 214(e)(2) requires that designation of an additional ETC serve the public 
interest. Consistent with Section 254(b)(3) of the Act, we believe that a rigorous application m e s s  
ensures that cohsumtrs in all regions of the nation, including rural and low-income consumers, have 
access to tclecommunicatim services that me rcrsonably compatable to services provided in urban 
areas.19 

11. Federal guidelines concaning minimum qualifications should encourage state commissions 

See, e.g.. CTIA Commcnta at 10; Idaho Tel. kss'o Commeots at 12; Montana Telecomms. h s ' n  Comments at I6 

10; Nebraska R d  ladep. Cos. Connncntp at 27. 
" See Terar Wce ofhbl ic  Ufi@ Cornel Y. FCC, 183 F.3d 393,418 (5th Ci. 1999) (TOfUCv. FCC). The Fifth 
Circuit addressed the question of whether states may subject carrim designated as ETCs to eligibility requucmnta 
above and beyond thc eligibility rcquiremmts of section 2 Is(eX1) of the Act. Id. See uko Washmgton Indcp. Tel. 
Ass'n Comntata at 17. 

"See47 U.S.C. 0 214(eX4). 
"47 U.S.C. 5 ZS4@)(3). 
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12. In recommending federal guidelines, we reject the arguments of some commentem that the 
c-t ETC criteria should not be expanded." Instead, we believe that a specific, fact-intensive inquiry 
is the appropriate azy to analyze the public inttirktct when ewluating an ETC application for a rural area. 
For example, some commissions have cited generalized benefits of competition when evaluating ETC 
applicatmns. While this may be appropriate, we do not believe that such an analysis is sufficient by itself. 
Section 214(e)(2) requires states to undertake a hct-intensive analysis to ensure that the designation of 
any additional ETCs will promote the goals set forth in section 254 of the Act in the affected area. We 
discuss below some of the factors statcs may choose to consider in conducting this fact-intensive inquny. 

13. We believe that adopbng a core set of minimum qualifications will promote a predictable 
application process across states and provide celainty for states in terms of what guidelines may be 
appropriate to consider in the public intercst analysis. Many commentm, including incumbent LECs and 
their competitors, support this gas1 and achieving this goal should benefit incumbent LECs and 
competitors alike." Permissive guidelines will ens+ itate commissions, when evaluating ETC 
designation requests, to evaluate section 214(e)(2) peuiions in light of at least a minimum set of criteria. 
We agree. with the commentm that pmnissive guidelines could improve consistency in the treatment of 
requests for ETC  statu^.^ However, the goal of Wctabi l i ty  will be promoted if states and the 
Commission both apply similar guidelines. Thus, we slnmgly encourage the adoption of the proposed 
guidelines. Guidelines should also help address arguments about what is appropriate for states to 
consider as part of the public inhest analysis. 

a. AppUcabUyr of G d d e b a  

14. We rewnuncnd that state commissions apply these pnnissive federal guidelines in all ETC 
p;xeedings. An ETC petition presented to a state commission can affect an area served by a non-nun1 
~ a m e r , ~  an area served by one or morc Mal curias~ or both.= A single set of guidelines will 
encourage states to develop a single, consistmt body of eligibility SCsndarQ to be applied in all cases, 
regardless of the characteristics of the wireline m c u m h t  

IS. Permissive federal guidelines for dl c a m  would be consistent with section 214(eXZ). 
That section prescribes that a11 state ccrti6cation decisions must be m i s t e n t  with the public interest, 

See, e.g., GCI Reply Conmrmts at 27-28; Western Wireless Reply Comments at 42; h l  Cellular dAUiauce 20 

of Rural CMRS Carrim Reply Conmvnts at 16-17. 
'I See, e g.. A h k a  Tel. Ass'n Commntr at 3-5; BeUSouth Reply Comments at 24 ;  D o h  Comments at 15; MCI 
CormncnU at 7. See also NASUCA Comments at 9. 

22 See, e.g.. Dobson Comments at 15 (stating that uniform applications and proccdurcs for analyzing the stah~tory 
ETC designation crimia might makc the ETC designation process easier a d  mom predictable for statcs ad 
Carrim). 

See, e.g.. Designation ofEligible Telezommunicarions Carriers Under the Telmmmunications Act of 1996. RCC 
Atlantic, Inc. W a  Unicel, Docket No. 5918 (Vt. pub. Serv. Bd. Junc 26,2003) (Vermont Unicel ETC M e r ) .  

See, e.g , Request by Alaska Digitel, LLC for Designation as a Coniff Eligible to Receive Fedeml Universal 
Service Support Under the Telecommunications Act of 1996, U-02-39. Order No. 10, Ordcr Granting Eligile 
Telecommunicabons Carrier StncuS and Rqukhg Filiags (Reg. Comm'n of Ah. Aug. 28.2003) ( A l a S h  Digttel 
ETC Order). 

"See, e.g.. Wirconsin US.  Cellular ETC Order. 

Although we mtend the guidelines to apply in areas sewed by both rural carrim and aon-rural carriers, we believe 
that states and the Commission should apply a highex level of scrutiny when evaluating ETC applications for 
designabom in areas served by rival wrrim. See infa parss. 17-18. 

23 

21 

26 
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convenience, and necessity. We believe Uus statutory requirement demonshtes Congress’s intention that 
state commissions evaluate local factual situations in ETC cases and exercise broad discretion m reaching 
their ultimate conclusion regardmg the public in- umwience and necessity. Th~s new is also 
consistent wlth the ruling of the Fifth Circuit in rOPLIC v. FCC, which held that states may impose theu 
own eligibility requirements beyond those listed in section 254@)(1)?’ 

16. We also believe that applymg the permissive federal guidelines to all state ETC proceedings 
wlll best promote federal univmal Smice goals found m Section 254(b). While Congress delegated to 
individual states the right to make ETC decisions, collectlvdy these decisions have national implications. 
They affect not only the dynamics of competition in the areas subject to the proceedings., but also the 
M h O d  strategies of new enb’mts. Thcy a h  affect the overall size of the federal fimd. We anticipate 
that the adoption of resomended federal @&lines would facilitate results that are fully consistent wth 
the goals of section 254. In addition, broadly applied recommended federal guidelines would he most 
likely to emure designation of camas that are: financially viable, llkely to remam in the market, willing 
and able to provide the supported services throughout the designated service area, able to be the sole ETC 
in a m c e  area if all other ETCs relinquish their designations, and able to provide consumerg an 
evolving level of universal service. 

17. bgorous review of ETC applications assumes added importance in areas served by rural 
carriers. The Act contains added requirements in these cases. Although Congress provided that states 
shall designate more than one ETC in areas served by non-rural carriers (prov~ded such designation is 
conslstent with the public interest, cunvenience, and necessity), the Act promdes that states may designate 
mulhple ETCs in arcas m e d  by rural caniers - thereby suggesting that states have greater discretion 
when evaluating applications for designation in rural C ~ R  service arc11.5.’’ In addition, beforc a state 
may designate an additional ETC in an area served by a rural h e r ,  the state must affirmatively find the 
designation to be in the public inter~st.~ In establishmg these additional statutory protections, we believe 
that Congress intended state commissions to exercise a h@er level of scrutiny when evaluating ETC 
applications for designations in rural carrier service areas. 
eligibility should assist states in effectuating that higher level of scrutiny in arcas served by rural d e n .  

Permissive federal guidelines for minimum 

18. The characteristics of many rural cnnier service areas also support a more rigorous standard 
of elipbility. Rural C ~ R  service arws o h  have low customer densities and high per-custome~ costs. 
Subsidies flowing h m  federnl and state universal service funds arc o b  substantial. The R d  Task 
Force m White. Paper #2 documented these effects and explained that nnal carriers serve areas with lower 
population and line density and serve a smaller proportion of buiness customers.” These circumstances 
support OUT belief that state wmmissions should apply a particularly rigorous standard to the minimum 

”See TOPCJCv. FCC, 183 F.3d at 418. 

Telecommumcd~om Regulatory Reform Act of 1997 statu that for purpom of the Arkaasu shte universal service 
fund and thc federal univcrsrl service fund, tficn “shall bc only one. . . [ETC] which shall be thc incumbent [LEC] 
thnt is a nun1 telephone company. . .” See Act 77 of 1997. Senate BdI54.81st General Assembly, Regular Session, 

r, 47 U.S.C. 5 214(e)@). 

30 In its comments, OPASTCO lrgucs th.t Cnngma recognized in &on 214(e)(2) of the At3 that supporting 
conpctition would not always serve the public htemdt in areas served by MPI telephone compmics. See 
OPASTCO Comments at 40-4 I .  

” The Runl Mmce, Rural Task Fom. White Plpa 2, Jpnurty 2000, at 9-1 1 ( R F  mite Paper). 

47 U.S.C. 0 214(e)(Z). See also TOPUC v. FCC, 183 F.3d at 418. We note that the Arkansas 

codified at Ak codc. h. 5 23-17405(d)(l). 
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qualifications of applicants seeking ETC desigaation in rural canier m c e  areas.3’ 

b. ExM(ng Minlmnm EIigibiIlty Requirements 

19. Before suggesting new mmimum eligibility requirements, we begin with a review of the 
requirements for designation of ETCs as specified by section 21qeX1) of the Act. First, a common 
cmer  designated as an ETC must offer the services supported by the federal universal service 
mechanisms throughout the designated service area.” The ETC must offer such services either using its 
own facilities or a combination of its own facilities and resale of mother canier’s s e r v i c ~ . ~  The services 
that are supported by the f h l  uninrsal service support mechanisms are defined as: (1) voice grade 
access to the public switched netw~&’~ (2) local usage;% (3) Dual Tone Mul-cy @TMF) 
signaling or its functional equident;” (4) sinde-party service or its functional equivaien~” (5) access to 
emergency services, including 91 1 aud enhanced 91 1; ’9(6) ~cce8s to operator services;” (7) access to 
mterexchange services; “(8) access to directory assistance;” and (9) toll limitation for qualifying low- 

” We also recognize that there are rural communities that are mvcd by non-nual carriers. See RTF white Paper at 
8 (stahng that both nnal and non-rural carrim service rural comanmitics). 
”47 U.S.C. $ 214(c)(l)(A). 

Id. An cnnty that offers the supported services exclusively through resale shall not be designated as an ETC. See 
47 C.F.R 5 54.201(i). 
” “Voice grade access” is defined as a ”hmctionality that enables a USCT of telecommuuicationa services to trpnsmit 
voice conuuunicatiou~, includii signeling mC w o r k  that the d e r  w i s h  to place a call, and to receive voice 
commuucanons, inciuding rcecivlng a ai& indicating thm LI an incoming call.” For Uu purposes of Part 54, 
bandwidth for voice grade access should be, at a minimum, 300 to 3,000 Hmk. 47 C.F.R 5 54.101(a)(I). 
’6 “m usage” meam an ‘‘amount of minutes of use of exchange service, prcsmkd by the chmnission, provided 
f k  of c h g c  to end users.” 47 C.F.R 5 54.1Ol(a)(Z). 
” “Dual tone multi-hquencf” (DlMF) is a defined as a “method of signaling that facilitates the transpartation of 
signaling through the network, shorn call Met-up tim.” 47 C.F.R 0 54.101(a)(3). 
’’ “single-party m c e ”  is defined 
wirelinc subscnba loop or mean line for each call placed, or, in mC a s c  of wireless tclawmmunimtiona carriers, 
whrch use ~pseeum shared among IUCIB to provide service, a dedicated masage path for the length of a usds 
parhcular hmsmkion.” 47 C.F.R. 6 54.101(a)(4). 

39 “Access to nncrgency services” includes access to services, such as 91 1 and cnhumd 91 1, provided by local 
govemmentp or 0th~~ public safety organizations. ‘91 1” is defmed as a “service that pandts a teleconnmrnicationc 
user, by dialing the h e d i g i t  code “91 1 ,” to call emergency services through a public Service Access Point IPSAP) 
oprmtcd by the local govmrment” “Enhanced 91 1” is defined as ‘91 1 service that includes the ability to provide 

automatic location dormation (ALI), which pcrmitl emagency service providers to identify the geographic 
location of the calling party.” “Access to emrgetlcy services” includes accea to 91 1 acd enhauced 91 1 services to 
the extent the Id government in an ellgile canids service ma has irnplemcnted 91 1 or cnhnccd 91 1 systems. 
47 C.F.R 5 54.101(a)(5). 
a “ACC~SS to operator scrviccs” is d e f d  as “access to any automatic or Live assistance to a collsumer to arrauge for 
billing or complehon, or both, of a telephone call.” 47 C.F.R. 5 54.10l(a)(6). 
“ “Access to interexchange SCMCC” is d e M  as the ”use of the loop. as well as that portion of thc switch that is 
paid for by the end uscr, or the functional equivalent of these network elemcnb in the case of a wireless carrier. 
IICCCSSP~~ to access an interexchange canids networlL” 47 C.F.R 5 54.101(aM7). 

“Access to directory assiskmce” is dehed as “access to a m c c  that includes, but is not limited to, making 
available to cus tom,  upon request, informtion contained in dinxtory listings.” 47 C.F.R 0 54.101(a)(8). 

‘k~mmmuuicationa service that pennib UJCA to heve exclusive use of a 

automtic numbering information (ANI), which enables the PSAP to call hack ifthe wll is dixonncc k4 md 

41 
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mcome c u ~ t o m e r s ~ ~  Second, throughout the && a i d  f d  which designation is received, the ETC must 
advertise the supported services and the charges therefore using media of general Pursuant 
to section 214(e)(1)@), an ETC is required to W s e  the hilability and prices charged for the services 
that are supported by federal u n i v d  service support." An ETC must also advertise the availability of 
Lifelme and Link Up services in a manner reasonably designed to reach those likely to qualify for those 
services." 

20. %le section 214(e)(l) requm an ETC to "offer" the services supported by the federal 
universal servlce support mechanisms, the Commission has demmiued that this docs not require a 
competitive camer to actuallyffovide the supported m c c s  throughout the designated s m c e  area 
before designation as an ETC. 
that interpmting section 214(e)(I)(A) to require the provision of service throughout a service area before 
ETC designation prohibits, or hm the effect of prohibiting, the ability of competitive carriers to provide 
telecommunications service, in violation of section 253(a)." The Commission found that such an 
interpretation of section 214(e)(l) is not competitively neutral, consistent with section 254, or necessary 
to preserve and advance universal service. In addition, the Commission concluded that such a 
requirement conflicts with section 2 lqe)  and sbands as an obstacle to the accomplishment and execubon 
of the full purpose and objectives of Congress as set forth in sect~on 254." Consequently, the 
Commission concluded that requiring the provision of service throughout the service area before 
designation would effemvely preclude designation of new enlrants as ETCs in violation of the intent of 
Congress. 

In thc Section 214(e) Declaratory Ruling, the Commission concluded 

C. Addltlond MLnhnnrn EUglblltty Requirements 

21. For the reasons stated above, we recommend that state commissions consider the additional 
m i m u m  qualifications listed below when evaluating ETC designation requests. 

'Toll limitation" man8 either toll blockmg or toll control for ETCs that are incapable of providmg both SCMCCS. 

For ETCs that arc capable of providing both services, "toll hitation" mans both toll blocking and toll control. 47 
C.F.R. 58 54.101(.)(9) and 54.400(6). 'ToU bkkmg" is a scrvicc provided by curim that allows c011summ to 
elect not to allow the wnpletim of cutgoing toll call8 from tbei tckcommunications ehnncl. 47 C.F.R 8 
54.400@). 'Toll control" is a service provided by curim that allows cmmmm to specify a certain unount of toll 
usage that may be iauurcd on their tclecomrmnications c-1 per mntb or per b i h g  cycle. 47 C.F.R. 5 
54.400(c). 

" Id. 

a 47 C.F.R. 88 54.405(%) and 54.41 I(d). L i f e k  is P program that provides discounts to COMLMIS on tbei 
monthly telephone bib. See 47 C.F.R 41 54.401-54.409. Liuk Up belps w- with tclepbone installation 
costs. See 47 C.F.R 55 54.41 1-54.415. In ita 7kc1141, Report Md Order, the Commission created a fourth tier 
(025 00 per month) of fedcnl Lifebe suppod and established additional Linlr-Up support (570.00 p a  wnsumer) 
which is available to ETCs v r v q  qupllfvias low-incom: individuals living on tribal Lands. See Federal-Store Joint 
Board on Universal Service; Promoting Deployment and Subscribership in Unserved and Underserved Area. 
Including Tribal and Insular A r m ,  Twelfth Rcport and Order, Mrmorandum Opinion and Order, and Fllrther 
Nohce of Roposed Rulemaking, CC Docket No. 96-45, 15 FCC Rcd 12208 (2000) (Twellyh Repon and Order). 

Federal-State Joint Board on Universal Service; Warern Wirelecs Corporation Petitionfor Preemption of an 
Order of the South Dakota Public Utilitia Commisswn, Dcclatatory Ruling, CC Docket No. 96-45, 15 FCC Rcd 
15168, 15172-73 (2000). recon. pending (Section Zll(e) Declaratory Ruling). 

41 

47 U.S.C. 8 214(e)(l)@). 

41 

Id 

Sechon Z14(e) Declaratory Ruling, IS FCCRcd at 15179-81. 49 
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(1) Adequate Flnanckl Resources 

22. We recommend that the Commission adopt guidelmes encouraging states to evaluate whether 
ETC applicants have the financial resources and ability to provide quality services throughout the 
designated service area. We believe that it would neither be prudent nor serve the public intertst if a 
furancially unsound camer is designated as an ETC, receives universal service support and yet is a l l  
unable to achieve long-term viability that is sufficient to sustain its operations. In order to provide 
guidance in this area, we rccommcnd that the Commission seek to firrtha develop the record on the ways 
in whch state commissions may &tamine whaher an ETC applicant has adequate financial resources. 
Long-term viability can be based, for example, on plans that tie investment to customer growth and 
demands. In thls re@, we note that the Commission has held that a new entrant “cannot reasonably be 
expected to be able to make the substantial financial investment r e q d  to provide the supported 
m c e s  in high-cost areas without some assumuce that it will be eligible for federal universal service 
support” and “[iln fact, the carrier may be unable to secure h a w i n g  or finalize business plans due to 
uncertainty surrounding its designation &s an ETC.’“ 

(W Commitment and Ability to Provide the Supported 
servtces 

23. We recommend that the Commission adopt a guideline encouraging state commissions to 
require ETC applicants to demonsmtc their capability and commitment to provlde m c e  throughout the 
designated service area to all customers who make a reasonable request for service. States should require 
a demonstration of capability and commitment because this will help them emwe that an ETC applicant 
is willing and able to provide the supported scrvices throughout the designated service area and to be the 
sole ETC in a service area if the incumbent LEC rehquiahes its designation. States should have 
flexibility in implementing this grudeline. 

24. State commissions may choose to implement this requirement, for example, by requiring a 
formal build+ut plan for areas where fpcilities are not yet built out at the time the ETC application is 
considered. State commissions have examined ETC applicants’ plans to serve new customcrs and build 
out their networks in a variety of ways. For example, the Arizona Corporation Commission (Arizona 
Commission) has cvaluatcd an ETC’s plaus to assist p0tcntl.l customcrs to receive service by employing 
various technical means?’ The Arizona Commission notcd that the ETC had been opemhng for nearly 
ten years and had worked with five Native American tribes to secure adequate cell sites on Native 
Amcrican lands.52 In another case, a Mumesota AdnuniSeative Law Judge (Mirmesota ALJ) examined an 
ETC’s plans to provide universal service to customers using .&watt handheld phones or a 3-watt 
telephone and noted the applicant’s commitment to building IS specific cell sites in high-wst areas that it 
would not otherwise include in its network expansion plans because of cost issues.” In its f d  order, the 
Minnesota Public Utilibes Commission (Minnesota Commission) found it adequate that lhe company w8s 
able to offer its services through approximately 200 cell sites in and around the state; pldged to build an 
additional 15 cell sites upon designation as an ETC; pledFd to meet c u s t o m  orders for new service 

Id. at 15173, pam. 13. 

See Arizona Smith Eaglq ETC Order at 6. 

Id. 

See Petition of Midwest Wireless Communications, L.L.C.. for Designation as an Elip’ble Telecommunications 
Camer (ETC) Under 47 U.S.C. J 2/4(e)(Z), OAH Docket No. 3-2500-14980-2, PUC Docket No. F’T-6153/AM-02- 
686, Findings of Facf Conclusions of Law, and Recommendation at 6.11 (Mirm Office of Admin. Hearings Dec. 
31,2002) (Minnesota ALIETCRecommmdafion). 
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through a variety of measures including additional cell sites, cell extenders, rooffop antennae, hgh- 
powered phones, and the resale of existing service; and was willing to address a customer’s request for 
smice by developing a schedule for extending savice.” ThC Regulatory Commission of Alaska (Alaska 
Commission) recently granted ETC status to a commercial mobile rad10 services (CMRS) prowder and 
stated that the provider need not prow its ability to build facilities throughout every portion of the 
Incumbent LEC’s service area but must dcmonslrate that its methods of providmg service throughout the 
incumbent LEC’s service area are reasonable.” The Alaska Corrmdssion found reasonable a seven-step 
plan that Alaska Dqitel pmposed for Servmg customers.56 

25. In the Minnesota proceedmg discussed above, the Minnesota ALJ examined the cost of 
equipment as another way to detetmine whether the carria was wlling and able to compete for local 
exchange service as an ETC?’ Specifically, the ALJ w e d  that the cost of installation and c u s t o ~  
premises equipment necessary @provide the ETC applicant’s basic universal service package should be 
considered as part of this analysis. The ALJ found that the cost of this equipment to the consumer is 
relevant 
Further, the ALJ determined that the ETC applicant’s commitment to provide the necessary eqlupment at 
little or no cost was driven by a desire to compcte for local service. 

26. State commissions may also choose to require competitive ETCs to explore the possibility of 
serving customers through the resale of another cmer’s  service. If an ETC receives a reasonable request 
for m c e  and yet is unable to extend its network to meet the request, it still has the option of serving that 
customer through resale. States have discretion to require ETC applicants to incorporate resale in their 
plans to serve all customers upon reasonable request as a condition of ETC designation. The commitment 
to incorporate re& into such plans may drmonslrate an applicant’s capability and commitment to 
pr0vidm.g savice. We note that, whik section 214(e)(l) permits an ETC to offer the savices supported 
by universal savice using its own facilities, or a combination of its own facilities and resale, ETCs may 

detnmining whether a carrier has a bono fide intemt to compcte for local exchange service. 

See Minnesota Midwesf Wireless ETC Order at 6. 

’’ See Almka Digrrel ETC Order at 8-9. A “co-id mobilc service” is d e M  my mobile service t h t  is 
provided for prolit and makes in- service available to thc public or to mch clrrscs of ehgiblc users u to 
be effccnvely avadabk to a substantial portion of the public, as specified by regulation by the Connnission. 47 
U.S.C. 5 332(d)(I). A “mobile service” is d e f d  as a d o  communication senice carried on betama mobile 
stahom or receivers and lpnd stations, and by mobile stations communicating among themselves, and includes: (1) 
both one-way and two-way radio communication services; (2) a mobile service which provides a regularly 
interacting group of base, mobile, portable, and awocuted control and relay stations (whether liccnsed as an 
individual, coopentivc, or multiple basis) for primte one-way or two-way land mobile radio communications by 
eligible lvlers over dcaipatcd areas of opmatiw and (3) any service for which a liccnse is required in a pnswal 
c o d c a t i o n s  service cstabliahed pmsuaat to thc pmcading entitled “Amendment to thc Conmission’s Rules to 
Establish New Personrl Communications Services” or my a u ~ s s o r  proceeding. 47 U.S.C. 5 153(27). 

“See A l a h  Digitel ETC Order at 8-9. Thc plan states that i fa  cu8tom is not in an a m  where the CMRS 
prowder, Aluka Digitel, c u m d y  providts service, Aluh Digitel will (1) Determine whether the customer’s 
equipment can k modified or replaced to provide acceptable service; (2)  Determine whether a roof-mounted 
antenna or other network equipmcnt can be deployed at premises to provide service; (3) Detcnnm ’ e whehr 
adjustments at thc nearest cell site can k mrdc to provide service; (4) Detenninc whether a cell extender or repeaber 
can be employed to provide senice; ( 5 )  Dctmmuw ’ whaher thm arc my othcr djustawnts to network m customr 
facilities t h t  can be mode to provide &, (6) Explore tbc puiility of resale; md (7) Dcternrine whetha an 
addmom1 cell site can be conshuctcd to provide services, and cvphuoc the costs and benefits of using high cost 
support to serve the munber of Mtomua. 

5’See Minnesota AIJETCRecommmdalion at 14-15. 
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not provide such Services solely through resale." A state commission is not authorid to designate as an 
ETC a carrier that offers the supported Services solely through the resale of another carrier's services.59 

27. States should determine, pursuant to state law, what constitutes a "xasonable request" for 
s m c e .  Once designated as an ETC, a new entmt is requrcd, as the incumbmt LEC is required, to 
serve new customers upon reasonable request.w For example, as part of the seven-step plan in the Alaska 
Digifel ETC Order, if the ETC finds that it is unable to provide service to a customer short of constructing 
a new cell site, the ETC will report that to the Alaska Commission, providing the cost of commction, its 
posihon on whether the request for m c e  is reasonable and whether high-cost funds should be expended 
on the request!' The Alaska Commission found that the ETC applicant's plan was a reasonable mans  
for the carrier to provide service throughout the service area u p  reasonnble customer request and 
determined that it would address any requests by the ETC to deny Service on a case-by- basis." We 
recognize that states have diffennt requirements re+g line extensions and policies regding carrier- 
of-last resort obligations. We recommend that build-out requiremmts be harmonized with any existing 
policies regarding line extensions and carrier-of-last resort obligahons. 

28. We also recommend that the Commission adopt guidelines encouraging states, as a condition 
of ETC designation, to require competitive ETCs to be prepared to provide equal access if all other ETCs 
in that service area exercise their rights to relinquish their designations pursuant to section 214(e)(4). 
Under section 214(e)(4), when m ETC seeks to relinquish its ETC designation, the state commission will 
require the remaining ETC or ETCs to serve the customers that had been semd by the relinquishing 
carrier." Incumbent LECs arc required to prov~de equal access.M Thus, this recommmcnded guideline will 
protect consumc~~ in the event of relinquishment by ensunng that consumem will continue to have equal 
access to long distance providers, without imposing any unnecessary adrmnistrative burdens on the 
remaining ETC or ETCS.~  We recognize that the Commission did not resolve the issue of whether to 
include equal access in the definition of universal service.66 In the Definitions Order, the Commission 

'* 47 U.S.C. 5 214(e)(l). 

'9 47 C.F.R 8 54.201(i). 

6o See Section 214(e) Dedaratory Ruling, 15 FCC Rcd at 15175, p. 17 (staling t h t  once d e w t e d  a.~  an ETC, a 
new entrant is requid, an thc incuden t is rsquircd "to extend its network to serve new customers upon rasonabe 
request"). 

6' Alaska Digitel EX Order at 9. 

Id. 

'' 47 U.S.C. 5 214(e)(4). The statutory provision states that "[a] State commission. . . shall permit 811 eligible 
telecormnunications carrier to relinquish its designation as such a carrier in any area served by more than one 
eligible telecormrmnicahons carrier." Id. The carrier seeking to rehquish its designation muat give advauce notice 
to the state commkion. Rior to allowing the carrier to cease providing universal service in the area, the remaining 
ETC or ETC will be required to epp~tn t h t  all customers smed  by tbe relinslushing carrier wil l  continue to be 
served. The rrmpining ETC or ETCa will be permitted up to one year from the approval of thc request to rehquish 
ETC stam to purchase facilities or equipment and coqlete co~~~truction to bc able to serve thc relmquhhing 
carrier's customers. Id. 

See 47 U.S.C. 8 251(g). 

6s We note that as stated above, the remainirrg ETC or ET& will have one year from the date of a state 
coamiasion's approval of relinquishmcm to purchase equipment a d o r  cmhucf facilities in order to serve tbe 
relinquishing carrier's customm. See 47 U.S.C. 8 214(eX4). 

18 FCC Rcd 15090,15104, para. 33 (2003) (Definitions Order). 
See Federal-State Joint Board on Universal Service, Order and Order on Reconsideration, CC Docket No. 9645, 
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stated that it believed that any determination regardmg qual access would be p r m t ~ ~ ~ e  because of the 
scope of the instant p n ~ a d i n g . ~ '  It deferred consideration of the equal access issue pending resolutlon of 
this proceeding." As discussed below, we d e & e  to r e b d  that the Commission modify the basis 
of support in areas served by multiple ETCs at this time, but recommend that the Joint Board and the 
Comnussion continue to consider possible modificatlons to the basis of support in a broader context." 
We make no recommendation as to whether to include equal access in the definition of universal service 
at this time. 

29. We recommend that the Commission clanfy its decision in the Western Wireless Kunras 
CMRS Order.m In that order, the Commission determined that Western Wireless' Basic Universal 
S m c e  (BUS) offering in Kansas was a CMRS service and therefore, the Kansas Copration 
Comssion was preempted fiom regulating BUS enfry or rates and from requiring qual access for 
telephone toll services?' We believe that this case could be intqmted as precluding states h m  
imposmg equal access requirements on CMRS carriers under any conditions. We believe, however, that 
sectlon 332(c)(8) may be intqreted differently, and we recommend that the Commission clarify what it 
intended. For example, in a separate procoedmg some parties argued that section 332(c)(S) of the Act 
does not prevent the Commission from reqluring CMRS providers to provide q u a l  access in order to 
receive universal service funds.72 They a r p d  that section 332(c)@) only prevents the Commission kom 
requinng CMRS caniers to provide equal access as a general condition of mobile senrice." 

(W Abiwy to R e d  Fnnctlond In Emergencies 

30. We recommend that the Commission adopt a guideline encouraging states to require ETC 
applicants to demonstrate the ability to remain func?mnal in emergency situations. We believe tlus to be 
an important guideline because as noted by at least one comtnenter, the "security of a canier's network 
and the ability to protect critical telecommunications infrastructure should be a major consideration m 
evaluating the public interest."" We recommend that the Commission further develop the record on 
specific requirements state commissions may choose to consider in evaluating an ETC applicant's ability 
to rcmam functional in emergencies. For example, the State of Vermont Public Servlce Board (Vermont 
Commission), in analyzing the public interest in an En: p r d &  recently examined an ETC 
applicant's ability to remain functional in e~ncrgencies.'~ The V m n t  Commission made a detailed 
factual fmding about the applicant's technical capabilities to remain functional in emergencies, as well as 

"Id. 

Id 

" See infia discussion at part IV 
7Q Petition of the State Independent Alliance and the Independent Telecommunications Group for a Declaratory 
Ruling that the Basic Universal Senice Provided by Western Wirelcss in Kansas Is Subject to Regulation 
as Local Exchange Service, Memornndum Opinion and Order, WT-Docket No. 00-239,17 FCC Rcd 14802 (2002) 
(Western Wireless Kansas CMRS Order). 

" Id at 14820, pan. 34. 

72 Definitions Order, 18 FCC Rcd at 15103, pan. 31. 

73 Id. 

" OPASTCO Comnmcnts, Anrchmmt at 35. 
See Vermont Unicel ETC Order at 12-13. 75 
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the applicant’s back record for maintnining its network in a power outage.76 Additionally, the Public 
Utility Commission of Texas (Texas Commission), as a condition of receiving universal m c e  support, 
required an ETC to provide a minimum of four hours of battety reserve without voltage falling below the 
level required for proper opcrat~on of d l  equipment.” 

(iv) Consumer Protection 

3 1. We recommend that the Comrmssion adopt a guideline indicating that state commissions may 
properly impose COIISUIII~~ protection requirenkznts as part of the ETC designation process. We believe 
that imposing c- protection rcquimucnta as part of the ETC designation process may be consistent 
wth “the public interest, convenie~x and necessity” to ensure that co11~ume~s arc able to receive an 
evolvmg level of universal service.= Any consumer protection requiremQIts imposed on ETCs should 
further the universal s m c e  goals contemplated in section 254(b) of the Act, and should not be imposed 
merely for the sake of regulatory parity.” 

32. State commiss~ons have imposed various consumer protection requirements as a condition of 
granting a request for ETC designation. The Vamont Commission, for example, has subjected ETCs to 
its rules regarding disconnections and trcatnrmt of customcr deposits as a cond~t~cm of ETC desiption.m 
Similarly, as a condition of receiving ETC designation, the Arizona Commission required a wireless 
carrier to submit consumer cornplaints “arising h its offering as an ETC.’J’ In ex tenhg consumer 
protection requirements to competitive ETCs as a condition of granting ETC designations, state 
commissions have noted that states are h e  to impose their own eligibility requirements in making ETC 
determinations, consistent with the Fifth Circuit’s interprdation of the Act?’ 

33. We rcJect arguments that subjecting wrrtpetitive ETCs, particularly wireless competitive 

l6 Id. (“RCC provides most cell sites wth backup power to mpintain the continuity of its service in thc event its mein 
power sryrply Boer doam RCC uses battcriea that provide between two to thrce how of power backup. RCC also 
cqups hub cell cites. . . or m t e  cell ciks with additional p o w  backup h m  a proprne or diesel g-tor, which 
extends thc power backup to at least 12 how. RCC mintaim a krgc diesel generator at its switch ~ocahon in 
Colchcstcr, V m n t ,  that will provide up to two days of cxtendcd power backup before requiring refueling. The 
power backup facilities enable RCC to mrinhin its wireless network including its 91 1 service, even m the event of 
a sustained power outage. RCC demonstrated its ability to maintain i6 network during the 1998 ice stortq with its 
resultant extended power and landline-telephone-mice outages, when RCC kept a majority of its cell sites and 
switch operational, served as the primpry line of communications for public-safety pcr~~nnel, and donated numcTous 
cell phones to the National Guard, Red Cross and the State Police to ensure those organizations maintained critical 
b s  of C O a r m U n i ~ ~ O n s . * ‘ ) .  

See Application of WWC Tam REA Limited Partnership for Designation as an Eligible Telecommunications 71 

Cnrnerhrsuant to 47 U.S.C. 5 214(e) ond PLICSubst. R. 26.418, PUC Docket No. 22289, SOAH Docket NO. 473- 
00-1 167, Order at 25 (Tex. pub. Util. Comm’n Oct. 30,2000) ( T a u  WCETCOrder) .  

See 47 U.S.C. 5 254(c). 

lq 47 U.S.C. 5 254@). 
Vermont Unrcel ETC Order at 74. 
Anzona Smith Bagley ETC Order at 14 (hdq that Smith Bagley’s ETC designation application should be 

granted subject to the condition that the Carrier submit consumer complaints arising from its offering as an ETC to 
the Arizoaa Comrmssion’s Consumer Service Division and provide a regulatory contact). 

Vermont Unicel ETC Order at 23-34; Arizona Smith Bagfey EX Order at 12-14. 
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ETCs, to consumer protection requirements is inconsistent with section 332 of the Act.'' While section 
332(c)(3) of the Act generally preempts statcs h p  rcgula the rates and entry of CMRS providers, It 
specifically allows states to regulate the other & &d"& 9 tions of commercial mobile  service^.^ 
Accordingly, while wreless competitive ETCs, for example, otherwise may not be subject to state 
consumcz protection requirements, we believe that states may extend generally applicable requirements to 
all ETCs in ordm to preserve and advance universal savice, consistent with sections 214 and 254 of the 
Act!' In aa t ion ,  seeking ETC designation is a choice. We therefore egree with commcnters that 
preemption &om state regulation afforded under section 332 of the Act should not be equated with 
conditions that apply only to m e n  that choose to seek ETC designation and mversal service 

34. Even if some ETCs, including CMRS carriers, otherwise would not be subject to state 
consumer protection requirements, states may extmd generally applicable tquhnents to all ETCs to 
ensure that universal service goals arc met. Om mmmendntim here, however, is not that competitwe 
ETCs should be required to comply with a11 of the standards imposed on wireline incumbent LECs as 
some commenters have proposed." States should not require regulatory parity for parity's sake. Rather, 
requuemmts should be imposed on ETCs only to the extent necessary to further universal senice goals, 
mcluding the provision of highquality service throughout the designated service m. 

(v) Local usage 

35. Consistent with the nquirement that ETCs offer local usage, states may consider how much 
local usage ETCs should offer as a condition of federal u n i d  service support. In the Firsf Universal 
Service Report Md M e r ,  the Commission detemincd that ETCs should pv ide  sonu minimum amount 
of locd usage IS pmt oftheir "besic service" package of s q p r t e d  scrviccs.ls TIUS, usage is one of 
the supported services tha! ETCs are required to provide in order to receive federal universal service 
support. Although the Commission hrs not set a minimum local usage requkment, tbcre is nothing in 
the Act, Commission's des, or orden that would limit state commissions fhm prescribing some amount 
of local usagc as a condition of ETC ststus. As determined by the Fifth Circuit in TOPUC v. FCC, states 
may establish their own eligibility mpkments for ETC applicants!9 In fact, in recently deciding that 

Westcm Wlrclcss Reply Commntn at 4547; Rural Cellular Ass'dAlliance of Runl CMRS Cartirn Commmb 
at 18. 

See 47 U.S.C. 0 332(c)(3). Additionally, section 332(c)(3) of thc Act also shtes tht "[n]othmg in this 
stlbpaIagmphshnexenptprovidcrsof ' 1 mobile savices(prherc suchscrvicesm a substitute for laud 
luK telephone cxchpqgc service for a mbstamd ' porhm of the c o d c n t i o n a  w i e  such State) from 
rcquircmmtn impoacd by a State commbrioa on all p r o v i h  oftelecorrmnmicstions lcrvicca necessary to m u r e  
the universal avaihbility of tekconmnInialiona servicca at affmhblc mtes." We note. bowever, dmt at this time, 
altbough hey may ruch  Ulin level in thc hlurc, commreY mob& services m not ye4 known to be a subsiih~te for 
a substrntirl portion of communications in MY state. 

"47 U.S.C. $5 214,254. 
86 See, e.g., CenhlryTcl Reply Cammnb at 7-9; Nebraska R d  Indep. Cos. Conrmcnts at 30; OPASTCO Reply 
Commenb at 27-28. 

See, e.g.. CmturyTcl Reply Commcnb at 68; OPASTCO Reply Comments at 25-28; USTA Comments at 14. 

See Federal-State Joinf hard  on Unimyal Senice, Report md Ordcr, CC Docket No. 96-45, 12 FCC Rcd 8176, 

81 

8812-14 (1997) (First UniversolServiceRepo~andOrdor)(lubsequcnthinoryominsd). Althoughthe 
Conmossion's d e s  define " 1 4  usage" M "M m u n t  of minutes of ux of exchange service, prescribed by the 
Commission, provided free of charge to end urn," the Commission haF not specified a number of minutes of use. 
See 47 C.F.R 5 54.101(a)(2). 
B9See TOPUCv. FCC, 183 F.3dat418. 
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unlimited local usage should not be added to the list of services supported by f e h l  uruversal service, the 
Commission found that the states are III a better position to determine whether unlimited local usage 
offerings are beneficial in pamcular circumstances.w 

local calling plan to the local calling plan proposed by the ETC applicant. For example, the Arizona 
Commission noted an ETC applicant’s plan to papost 30 fk minutes p a  month throughout its network, 
which w86 a much larger area thrn tk local exchange area provided by h LECS in the same mgim?’ 
The Arizona Commission compared the ETC applicant’s calling plan with that of the landline service 
offerings and determined that based on the size of the calling area, toll calling on the ETC applicant’s 
network would cost the same, or less, as it would on the incumbent LEC’s network9’ It also considered 
the applicant’s plan to provide unlimited free calls to a long list of g o v m m t ,  social service, health 
facilihes, educational mstltutions, and emergency numbaS.9’ 

36. In considenng local usage, states may choose to compare an incumbent LEC’s offering of a 

2. hbUc Interest Determiutlom 

37. The minimum eligibility requirements ncoammded above will assist states in muting that 
additional ETCs are able and willing to serve all customers in the designated service area upon reasonable 
request. Before an additional ETC cm be designated, however, the state commission must also determine 
that the designation is consistent with the public interest, convenience and necessity. Additionally, for 
areas med by rural carriers, the Act requires a separate finding that designation of an additional ETC is 
In the public interest. While Congress did not spccifically prescribe how these public interest tests would 
be applied, state commissions and the Commission have developed analyses that address vanous factors 
affectmg the public interest. These include, but are not limited to, benefits of increased competition and 
choice and potential harm to consumers. Below, we discuss the statutory public interest requiremat, how 
different states have applied it, and additional factors states may consider in 6 n g  public interest 
determinabons. Before reaching those factors, however, we makc some observations concerning the 
statutory provisions that apply when an ETC application covers an area served by a rural carrier. 

a. Addltlond ETCs in Areas Served by Rnrd Carriers 

38. The Joint Board interprets section 214(e)(2) as contemplating use of a higher level of scrutiny 
for ETC applicants seclang designation in areas served by rural c an ie r~ .~  In these areas, the public 
interest deterrmna ’ tion for an addi t~od ETC is subject to two spccial statutory rules. First, secbon 
214(e)(2) requires states to designate more than one ETC in arcas served by non-rural carriers (so long as 
doing so is “consistent with the public lnteresf convenience, and necessity”); but it confers discrebon on 
the states to designate more than one ETC in PMS saved by rural &as. ln these arcas, the Act 
provides that a state commission “may” grant the designati~n.~~ Also, as noted above, the last sentence of 

See Definitions Order, 18 FCC Rcd at 15096, pan. 14. 

’’ Amona Smith Bagley ETC Order at 6 

92 Id at 7 (noting that a local incumbent LEC charged $15.90 for a single residential access lme but that this access 
provides a local calling ana  which is a small fmction of that being provided by Smith Bagley (SBI), and with most 
calls being toll, 30 minuks of toll cslling will result in an ippmxiumte total charge of $25.40 for the wireline 
package as opposed to $24.99 for the equivalent SBI offaing). 

91 Id. 
47 U.S.C. 8 214(e)(2). 

Id. See alro TOPWC v. FCC, 183 F.3d at 418. 
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sechon 214(eX2) requires h t  before a state designates an a d d i t i d  ETC in an area served by a mal 
camer, the state must find the designation to be in the public interrst." These two additional 
requirements demonstrate Congress's recognitibn that supponing competition might not always serve the 
public interest in arcas served by rural c u r i a ,  and Congress' intent that state commissions exercise 
discrehon in deciding whether the designation of an additional ETC serns the public interest. As 
discussed above, the low customcr densities and high perastomer cost characteristics of many rural 
camer study areas also support a more rigorous standard of eligibility?' Thus, we agree with commenters 
that section 214(c)(2) provides the state commissions with the obligahon and statutory du to orm an 

b. h b k  Interest Considerations 

indepth public interest analysis concrming ETC applications in rural carrier study areas? 7 -  

39. While Congrrss did not establish specific criteria to be applied under the public interest tests 
III sechon 214(e)(2) of the Act, it is clear that the public interest must be analyzed in a manner that is 
consistent with the purpoecs and goals of the Act itsclf? Certain state commissions have already based 
their public interest findings on relevant univcrsol service principles. For example, the public interest test 
performed by the Texas Commission is pded  by the fundamental goals of preserving and advancing 
universal service, and the component goals of ensuring the amlability of quality telecommunicahons 
services at just, rrasonable and affordable rates. and promoting the deployment of advanced 
telecommunications and information services to all regions of the Nation, including rural and high-cost 

40. Several state commissions have conaidered various addi t id  factors in analyzing the public 
interest, such as the potential benefits CUIISUETS could receive kom designation of an a d d i f ~ d  ETC in 
a parhcuhr area."' The elements that tbc Alaska Commission has considered in determining the public 
interest include: new choices for customers; afFordability; qualily of service; service to unserved 
customers; comparison of benefits to public cost; and cohsiht ions of material -.Irn Sunilarly, the 
Commission has considered whether cons- were likely to benefit from inmesed competition; 
whether the additional designation will provide benefits not available h m  incumbat carriers; whelher 
c o n s m  may be harmed should the i n c u m h t  wthdraw ffom the serv~ce area: and whether there 
would be harm to a m l  incumbent LEC.Im 

41. These commissions have also applied the public interest fecton to the parbcular facts before 
them in an ETC procedng. In evaluating scrvice to unsmnd customers, the Alaska Commission took 

"47 U.S.C. 0 214(eX2). 

"See supm pm. 18. 

See, e.g.. E d  WillianrPon md Assocs. Comments at 19; OPASTCO Comments at 40-41. 
Western Wmless Conrmcnts, Attachment E at 7. 59 

Im See generally T a u  WWC ETC Order. See aLFo 47 U.S.C. 5 254. 
lo' See Alarka Digitel EX Order at 12. 
lo' Id at 12-16 

See, e.g, Federal-State Joint Board on Universal Service; Western Wireless Corporation Petition for Designation 
as an Eligible Telecommunicationr &*fir the Pine Ridge Reservcltion in South Dakota, Memorandum Opinion 
and Order. CC Docket No. 9645.16 FCC Rcd 18133 (2001) (Western Wirelers Pine Ridge e); see ah0 
Federal State Joint Board on Universal Service; RCC Holdings, Inc. Petition for Designation ar an Eligible 
Telecommunicationr &m'er Throughout icr Licemrd Senice A m  In the State of Alabama. Mcmorrndum Opinion 
and ordn, CC Docket No. 9645.11 FCC Rcd 23532 (Wir. Comp. Bur. 2002) (RCC Holdings Order). 

103 
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note of an ETC's plan to build out srx addtional cell sites and ability to reach unserved customers m three 
specific communities if it received ETC designation.lM The Comnussion, in evaluating whether an 
additional designation would provlde benefits not available &om incumbent carriers, noted that the ETC 
applicant could offer a wder local calling area than that provided by the rural incumbent LEC and could 
provide a vanety of callmg plans to cmumers.105 The Commission determined that such options may 
make inbastate toll calls more affordable to those consumers.'" The Commission also evaluated 
whether there would be harm to the rural incumbent LEC and affected d consumers by undertaldng an 
extensive cream skimming analysis.'" Based on the analysis, the Commission determined that the ETC 
applicant would not be serving only low-cost areas at the exclusion of any high-cost areas.1o8 

42. We disagree wth commenten who contend that we should encourage states to adopt a 
specific cost-benefit test for the purpose of making public mterest deternunations.log Several cornmenters 
propose that state commissions .hould more explicitly balance the benefits of granting an ETC 
application (e.g., enhancement of coxnp&tion, extension of m c e  to previously unserved areas, or 
intmduction of mobile services) agamt the costs (e.g., impact of supporhnl: multrple ETCs on fund 
gr~wth)."~ While we agree that a consideration of both benefits and costs is inherent in conducting a 
public interest analysis, we decline to prowde any more specific guidance on how h s  balancmg should 
be performed. We believe that the difficulty of quantifying and weighing the various factors that may be 
relevant to determining the public interest militate against attempting to create a rigid formula for 
balancing costs and benefits. 

the level of federal high-cost per-line support to be received by ETCs."' High-cost support is an explicit 
subsidy that flows to amas with demonstrated levels of costs above various national averages. Thus, one 
relevant factor in considering whether or not it is in the public interest to have additional ETCs designated 
in any area may be the level of per-line support provided to the area. If the per-line support level is high 
enough, the state may be justified in limiting the number of ETCs in that study area, because funding 
multiple ETCs in such arcas could impose shains on the universal service hd. Moreover, if the 
Comnusaon were to cap per-line support upon entry of a competitive ETC and impose a primary- 
connection restriction, as discusscd below, designating an excessive n u m h  of ETCs could dilute the 
amount of support available to each ETC to the point that each tamer's ability to provide universal 
s m c e  might be jeopardized. State commission consideration of high-cost support on a dollar per line 
basis would allow equivalent comparison of support among study areas. Per-line support is a single 
"marker" that encompasses various underlying factors that may impact the determination of whcther it is 
in the public interest to have an additional subsidized carrier entenng a carrier's study area. Many factors 
mentioned by cornmenters as relevant to the public interest determination - such as topography, 
population density, line density, distance between wire centers, loop lengths and levels of investment - 

lM See A l a h  Digrtel ETC Order at 14. 

43. We believe, however, that states making public interest determinations may properly consider 

RCC Holdings Order, 17 FCC Rcd at 23541, para 24. 

IO6 Id. 

lo' Id. at 235424, paras. 27-31. 

Id. at 235434, para. 30. 
log See, e.g., OPASTCO Comments at 4142; USTA Comments at 11-14 Western Alliance Conrments at 11-14. 

See, e.g , OPASTCO Comments, Attachment A at 27-30. 

k~ used here, "highcost support" rmam highcost model support, high-cost loop suppoa. safety net additwe 
support, local switching support. long-term support, interstate access SupPOn, md interstate cornmoll line support. 
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may all affect the level of highcost support received in an individual study area. High-cost support is 
also a concrete, objective, trah9parmt. and readily obtainable factor that may help state commissions 
avoid generalized or abstract arguments about &e harms or thefits of ndditional ETCS."~ 

44. Although we believe that state commissions may consider the amount of per-lme support as 
part of the public interest analysis, we decline to adopt spccific benchmarks based on per-line support to 
guide the states' public interest daemuns ' tions. We are concerned that any benchmark we recommend 
would be arbitrary. We do, however, recommcnd that the Commission solicit comment on whether such 
national benchmarks merit a d d i t i d  consideration. We recommend that the Commission solicit 
comment on the basis, calculation, pct ical  impact, and examples of any proposed benchmarks based on 
per-line support. 

45. We also recommend that the Commission seek comment on the applicability of the proposed 
designation guidelines to ETCs that have already been designated. We believe states (and the 
Commission) already possess the authoaity to rescind ETC determinations for failure to comply with the 
requirements of Sechon 21qe) of the Act and any other conditions imposed by the state."' The 
Commission should provide guidance on whether states choosing to apply the new federal guidelines to 
currently designated competitive ETCs should also r e d  the designation of a previously designated 
competitive ETC if the state fmds that the competitive ETCs designation no longer saves the public 
interest. We believe the Commission should also consider if it would be beneficial to issue guidance on 
whether states should allow ETCs some reasonable lransition period to bring their operations into 
compliance with any new state ETC requirrmcnts. Alternatively, the Comrmssion may wish to consider 
whethcr ETC designation for competitive carriers could be grandfathered for some period of time to avoid 
significant market disuptions. 

3. Annual Certifiealion Requirement 

46. We rcconrmcnd that the Commission encourage states to use the annual certification ~ ~ O C ~ S S  

for all ETCs to ensure that federal universal service support is used to provide the supported s m c e s  and 
for associated inhshuchm costs. We make this rec*nnmndation in order to ensure the accountability of 
all ETCs for pro 
ETC fund use. 
most reliable means of determining whether catrim are using support in a m e r  consistent with section 
254."' 

use of frmds. Annual review provides states the opporRmity for p i o d i c  review of 
i l p "  , . A d d i h d l y ,  we continue to believe that the state certification process provides the 

47. States should use the annual certification process to ensure that federal universal service 

' I *  Line counts and suppoa amouts for each sludy area served by rural carriers arc publishcd quarterly by the 
Uluvmol S m c c  Administrative Company (USAC). 

"'See Section 214(e) Declaratory Ruling, 15 FCC Rcd at 15174. pa. IS. By this Recommcndcd Decision, it is 
not the intent of the Joint Bolrd to limit the diserction possesaed by states and the Commission to review and rescind 
previous ETC determinations. 
I I' See Federul-State JoiM Bourd on Universal Sem'ce, Ninth Report and Order and Eighteenth Order on 
Reconsideration, CC Docket No. 9645.14 FCC Rcd 20432,20482-83, para. 95 (1999) (Ninth Report and Order) 
(stnhug that accounmbility for the use of federal funds in thc scltc ratemaking process is an appmpriate mechpnism 
to ensure that non-rural cartiers use highast support for the provisios maintenance lad upgrading of facilities and 
smces  forwiuchtheauppntisintadsd);seealsoOd TaskForceOrder, 16FCCRcdat 11317-18,para. 187 

that federal support is being applied in a mpllllc~ consistent with section 254). 

'I5 Rurul TarkForce Order, 16 FCCRcdat 11317-18, para. 187. 

(anncipatmg that ststea would t.Lc the rppmprutc ' ¶tepa to account for thc rcccipt of highcost slpport and ensure 
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support is used to provide the supported services and for osspciated m f i w ~ ~ t u r e  costs. States should 
examine compliance with build-out plans. Some commcntcrs also su est that states should consider 
instituhng reporting requirements and conducting audits on all ETCs ' States could implement 
regulatory provlsions similar to those in Alaska where the competitive ETC is required to make the same 
filing that the rural carriers makes through the Alaska Commission's annual use-of-funds certificahon 
proce~s.~" As a condition of ETC status, the Public Service Commission of West Virginia required a 
competitive carrier to file annual certifications includin the amount of support it received in the y w  and 
a statement of how such funds were s p a t  or invested.'" The Minnesota Commission requires ETCs to 
file affidawts, additional documentation pertaining to the amount of federal high-cost support received for 
the prior year, and the ETC's operational and capital expendit~es."~ These are merely examples of what 
a state commission's annual certification r equmen t  may entail. State commissions will, of course, have 
the flexibility to adopt c d c a t i o n  requirements that are appropiate for their state and the particular 
service area in which an ETC is designated.12o 

48. Where an ETC fails to comply with requirements m section 214(e) and any additional 
requu-ts proposed by the state commission, the state commission may decline to grant an annual 
cerhfication or may rescind a ccrtificahon granted previo~sly.'~' Several states have already adopted such 
requirementi in their ETC designation processes. The Alaska Commission required a competitive ETC to 
file an annual certification in order to monitor the continued appropnatc use of funds.'" ' 

4. Service Area Redefinltlon hocess/Roral Carrier Dis8ggregatlon of Support 

49. In this subsection, we review the service area redefinition process for areas served by rural 
caniers and assess the impact that disaggregation and targeting of support has on that process. We begin 
by reviewing s m c e  area redefimtion procedures. Section 214(e)(5) of the Act provides that states may 
establish geographic m c e  areas within which ETCs are required to comply with universal service 
obligations and are eligible to receive universal service  upp port.'^' However, the Act states that for an 
area served by a rural carrier, a company's s m c e  area for the purposes of ETC designation will be the 
rural carrier's study area "unless and unhl the Commission and the States, after taking into account the 
recommendahons of a Fbdcral-State Joint Board instituted under section 410(c), establish a different 
defmition of m c e  area for such c~mpany." '~  Thus. the Act established different procedures and 

See Letter horn David L. SiapdzLi, Coua%el for Westcrn Wireless, to Marlene Dortch, FCC, dated Scpt. 8,2003 I16 

(Western Wireless Sept. 8 exparte). 

' I 7  See A l a h  Digitel ETC Order at 18-19. 

Telecommunications Carrier. in Areas Served by Citizens Telecommunications Company of Wst Virginia, Case No. 
02-1453-T-PC, Recornended Decision i t  Conclusions of Law para. 30 (pub. S m .  Com'n  of W.Va. Scpt. 15, 
2003). 
I 

See Pehtion for Consent and Approvalfor Highland Cellular w be Designated a an Eligible 

See Minnesota Midwest Wireless ETC Order at 9. 

We note that states are currently subject to annual certificanon requirements in ordcr for ETCs operabng within 120 

theu jurisdictions to receive federal universal service support. See 47 C.F.R. $5 54.3 13,54.3 14,54.316. 
See Section .214(e) Declaratory Ruling, 15 FCC Rcd at 15174. para. 15. 

See A l a k a  Digitel ETC Order at 18-19. 
See 47 U.S.C. $ 214(c)(5). 'Tbc tcrm *SCMCC area' mxus a geographic area established by a State commission 123 

(or the Commission under paragraph (6)) for tk plrrpwc of d.tcrmining univerad smice obligations and support 
mechanisms." 

12' Id 
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standards for detemuning ETC service mas depending on whether a rural or non-rural carrier’s study 
area is involved. 

50. In the First Recommended Decision, the Joint Board generally recommmded that the 
Commission retain the study arcas of rural telephone companies as the service areas for ETCs. The Joint 
Board provided three reasons for its recommendation: (1) the potential for “cream shmming” is 
mininuzed by retaining study areas because competitors, as a condition of eligibility, must prowde 
services throughout the rural carrids study area; (2) the 1996 Act, in m a y  respects, places rural canim 
on a diffaent competitive footing from other local exchange companies; and (3) there would be an 
adrmnisbtive burden imposed on rural csniers by requiring them to calculate costs at something other 
than the study area Ie~el.’’~ 

5 1. In response to the Joint Board’s recommendations, the Commission agreed that, at that time, 
the study areas of rural telephone compmes should be retained as the rural carrier service areas.126 
However, the Commission also discussed the state commissions’ authority to redefme the service area 
served by a rural carrier and adopted rules providing the process for senice area redefhihon.”’ Section 
54.207(c) of the Comrmssion’s rules prov~dcs the mechanism by which a state commission may propose 
to redefine a rural carrier’s service area for purposes of detmnming universal service obligations and 
support wchanisms.l’’ Section 54.207(~)(3) provides that the Commission may initiate a proceeding to 
considm a state cornmission’s proposal to redefine the area served by a rural canier withm ninety days of 
the release date of a public notice.ln If the Commission initiates a proceeding to consider the pehtion, the 
proposed defmition wll not take effect until both the state commission and the Comnnssion agree upon 
the definition of a rural carrier service area, in accordance with section 214(e)(5) of the Act.”’ If the 
Commission docs not act on a petition to redefine a service area within 90 days of the rcleasc of the 
public notice, the definition proposed is deemed approved by the C m s s i o n  and takes effect in 
accordance with state p r d m s . ” ’  Thc Commission’s intent in adopting these procedures was, in parf 
to mnimize adrmnlstrative 

I U  See Federal-Smte Joint B a r d  on UniwrsaISenice, Recommended Decision, CC Docket No. 9fS45.12 FCC 
Rcd 87, 179-80, pupp. 172-74 (Jt Bd. 1996) (First RecommendedDecision). 

‘%First UniwrsalSm~ceReportandMer, 12FCCRcdat8881-82,puo. 189. 
In Id. at 8880-81, p m .  186-88. As required by section 214(e)(S) of the A& the 4 service prea redefinition rule 
r e v  the state commission to take into account the Joint B d s  rewunnendahm cited above, and provide for 
approval of the service area redehtion by both the state and the Commission, See 47 C.F.R. 5 54.207. 

IuI See 47 C.F.R 85 54.207(a), (c). ”he Conmission has authority to propose a service area rcdchtion on its own 
motion & =don 54.207(d) of thc commission's d e s  but such redefinition would not go into effect without thc 
agreement of thc rclmnt state wmmisaion. See 47 C.F.R. $54.207(d). 

47 C.F.R. 5 54.207(~)(3). Under section 54.207(~)(1), a sbte may petition the Commission for a redefinition w 
a party may petition the Comrmssion with the state’s proposal to redefinc. The petition must contam: (i) the 
definition proposed by the state commrion, md (ii) mC sbte commission’s ruling or other official statement 
pmcnting thc state commission’s r a o n  for rdoptlns ik proposed defmitioD, including an analysis that takes into 
account the m o d t i o m  of m y  FeQalstatc Joint Board c o n v d  to provide reconxmmdatiom with rcspect 
to the defhtion of a service area w e d  by a rural carrier. See 47 C.F.R. 5 54.207(~)(1). 

See 47 C.F.R. 5 54.207(~)(3)(1); 47 U.S.C. 5 214(e)(5). Under section 54.207(e) of the Commission’s rules, the 
Co-sion delegates its authority under section 54.207(c) to the Chief of the Wireline Competition Bureau. 47 
C.F.R. $54.207(e). 

47 C.F.R. 5 54207(c)(3)(ii). 
First Universal Service Report and M e r ,  12 FCC Rcd at 8881, pars. 188. 
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52. In the First Universal Sem’ce Report and Order, the Commission also intcrpraed the 
language in Sechon 214(e)(5) of the Act requirin state commissions and the Commission to take into 
account the recommendations of the Joint Board!’ Thc-Eqmmission concluded that this language 
mdicates that the states and the Commission m k t  give full cbnsideration to the Joint Board’s 
recomendahons on m c e  area definition and must explain why they are not adopting the 
recommendations of the Joint Board.lY When proposing to redefme service arras, state commissions and 
the Commission have considered the Joint Board‘s recommendations in the First Recommended Decision 
and evaluated the Joint Board’s rcasolls for recommending that the Commission retain the study area of a 
rural carrier as the service area.”’ -fore, when propsing to redefine nun1 carrier service areas, state 
comss ions  and the Commission have analyzed the potential for cream skimming as a result of the 
proposed redefiniti~n.”~ 

53. In evaluating whether a service area redefinition will provide opphmitiea for cream 
skimming, some state commissions and the Commission have considered, among other h g s ,  whaher 
universal m c e  support in the affected rural service area has been disaggregated.’” In the Rural Task 
Force Order, the Commission determined that support should be disaggregated and targeted below the 
study area level to eliminate uneconomic incentives for competitive entry caused by the averaging of 
support across all lines s e m d  by a carria within its study area.”’ Under d i sapgahon  and targeting, 
per-line support is more closely associated with the cost of providmg service.’ 
Order, the Commission also concluded that one of the factors thc state commissions should consider in 
determining whether to c-fy new ETCs for a m c e  area other than the entire study area of a rural 
camer is the level ofdisaggregation.’” 

In the Rural Terk Force 

54. The promions contained in the Rural Task Force Order for disaggregation and targebng of 
universal service support may help alleviate some concerns regarding cream skimming Permitting rural 
carriers to disaggregate and target universal m c e  support allows them to direct universal service 
support to those mnes within the study area where support is most needed. Targeting support in this 
manner also promotes a better matching of per-line support to the nnal carriers’ costs of providmg 

‘I3 By ib rules the Commission has concluded that thc Joint Board referred to IU Section 214(e)(5) of the Act is the 
Federal-State Joint Board on U m v d  Scmcc. We mdom rhis interpretation. We do not believe that the Act 
requrres a special Joint Board to be convened every timc there is a request for rural service area redefinition. Such 
an mtnpntation would obviously be adminiabntively unworkable. 

First Universal Semce Report and Order, 12 FCC Red at 8880-81, para. 187. I 3 4  

I” See, e.g , Pention of the Minnerata Public Utilities Commissionfor Agreement to Redefine the Service Areas of 
Twelve Minnesota Rural Telephone Companies. CC Docket No. 96-45. tiled on August 7,2003 (Minnesota 
Redefinition Petition); Petition by the Colorado Public Utilities Commiwion, Pursuant to 47 C.F.R. J 54.207(c). for 
Commission Agreement in Redefiing the Service Area of Wi- Telephone Association, A Rural Telephone 
Company, CC DocLct No. 9645, fled on May 30,2003; RCC Holdings Order, 17 FCC Rcd at 2354748, p m .  38- 
41. 

Id. See also Federalatate Joint Board on Universal Semce, Virginia Cellular, LLC Petinon for hignation a~ 
an Eligible Telezommunications M e r  in the Commonwealth of Virginia, M c ~ m m d u m  Opinion and ordcr, CC 
Docket No. % 4 5 ,  FCC 03-338 (rcl. Jan. 22.2004). at p m .  4142 (Virginia Cellular E X  Order). 

‘I7 See, e.g., RCC Holdings Order, 17 FCC Rcd at 23544, para. 31; Minnesota Redq7nitron Petition at 11-12. 

‘”See Rural Task Force Order, 16 FCC Rcd at 11302, para. 145. 

l’’ Id. 

‘*O Id. at 11308-09, pnm. 164. The ConrmisJion stated that it believed that the level of disaggregation should be 
considered to ensure h t  competitive neutrality is rmintpined between innrmbents and competitive ETCs. Id. 
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senice, and helps reduce the economic distortions that could lead to cream skimming. In a study area 
with disaggregated support, a competitive En: designated for a service area smaller than the study area 
will be limited to receiving only the per-line &&nt cstsbtibhed for that area. In many c a s ,  the levels of 
disaggregated support have been e-blished by the rural carrier itself under "Path 3" d i s a ~ e p t i o n . ' ~ '  
Although disaggregation may alleviate some concerns regardmg cresm-shnming by compehtwe ETCs, 
we hesitate to say that it necessarily addresses all concerns. For instance, the Commission has rccogniztd 
that cream skimming may still be a concern where a competitor proposes to serve only the lowcost areas 
of a rural carrier's study area to the exclusion of Bghcost areas.''* 

55. We continue to endorse the procedures eslablished by the C o m s s i o n  in 1997 for 
redehtion of rural service eras. These procedures establish a presumption that a rural carrier's study 
area should be the service area for a new ETC, unless and until the state and the Commission working in 
concert decide that a different service area definition would better serve the public In making 
this determination, the states and the Commission place the burden of proof upon the ETC applicant. If a 
s m c e  area redefinition is proposed, the existing rules also require the states and the Commission to 
analyze the Joint Board's previously expressed concerns about cream shmming in the particular area 
covered by the ETC application.'u Public comment is invited during every step in this process. Becauac 
we believe these rules are workmg to thoroughly examine public interest concerns inherent in service area 
redefmition, we do not believe any change is needed in these rules at tlus time. As with other aspects of 
the ETC designation process discussed above, we encourage the states and the Commission to conduct a 
ngorous and fact-intemsive analysis of requests for service area redefinition. 

III. SCOPE OF SUPPORT 

56. We recommend that the Commission limit the scope ofhighcost support to a single 
connechon that provides access to the public telephone network. As discussed below, we believe that 
supporting a single connection is more consistent with the goals of section 254 than the present system, 
and 1s necessary to preserve the sustainability of the universal service fund. We also believe that it would 
send more appropriate enky signals m nrral and highcost mas, and would be competitively neutral. To 
minimize the potermal impact of reseicting the scope of support in areas served by rural camen, we 
recommend that the Commission s e k  comnmt on restating, or "rcbasing," the total hi&cost support 

''I 47 C.F.R Q 54.315(d). Tbc de3 cstablirhing profcdures for disaggregation and targeting of support provided 
rural curiera thrce choices or "patha." Under Path 1 a carrier could choose not to disaggregate support. Under Path 
2 a carrier could seek to disaggregate subject to state commission approval. Under Path 3 a carrier could file a self- 
certified disaggregation plan with the state wmmission Such self-certified p h  were effective upon filing. See 47 
C.F.R 8 54.315. We arc aware that mast runl carrim voluntprily chose Path 1 and did not disagpegatc support 
See USAC Universal Service Projections for mC 4 h  Quartcr 2002 (Aug. 2, 2002), Appendix "219. S o m  
comnrntas have ugued tht rural urriw h u l d  be dowed motha round of self-certi6cd disaggregation if there 
is a change in the basis of high-cmt support See, e& O P A S m  commn$ at 48-51. we do not beiieve another 
rouud of self-certification is mcusnry s k o  the Comrmisaion's d e s  plrcndy allow rural carrim. slate commissions 
or other interested paries to seek subsequent nrdfications of disaggregation p h .  See 47 C.F.R. 55 54.315@)(4), 
54.315(c)(S) md 54.315(d)(5). 

"*See. e.g , RCC Holdings Order, 17 FCC Rcd at 23546, para. 35; Virginia Cellular ETC Order, FCC 03-338 at 
paras. 32-33. 

'" See generally Ur@a Cellular ETC ordcr, FCC 03-338 at para. 4l(outlioing procedrrns for redefinition of nvll 
sernceareas). 

standard5 for support disaggregation mrp in elcetronie format Tbc ready availability of such suppor~ 
dmggregation maps should assist in the d y a i s  of the pkntid for cream akirnming in any paticullr area. 

As discussed in Section V.B. below, we mmnd that USAC be dckgatcd authority to develop uniform IU 
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flowing to a rural m e r ’ s  study area on “pnmary” or single connections, and on other possible measures. 
Restating support would avoid any immediate effect on the total amount of high-cost support that a rural 
camer receives: its support would be reduced in the futwe only to the extent that a competitive ETC 
captures primary connections. In conjunction with these measures, we also recommend that high-cost 
support m areas served by rural carriers be capped on a per-line basis when a competitive carrier is 
deslgnated as an ETC and be ad j~~ted  annually by an index factor.’45 

57. We recognize that implementing support for a single connection may present significant 
administrative challenges. As discussed below, the record contains proposals under which consumers 
with more than one line would designate a primary connection, and camers would be free to compete for 

1s hold the promse of allowing consumers, the intended the “primary” designation. These 
beneficiaries of universal service, to make thelr own universal senice choices. Questions remain about 
the adrmrustrative feasibility of such proposals, however. We recommend that the Commission further 
develop the record on these and other propods for limiting the scope of high-cost support. Our 
recommendations to limit the scope of support, as described herein, an conditioned on the Commission’s 
ability to develop competitively neutral rules and procedures that do not create undue administrative 

IF . 

A. Background 

5 8 .  Under the Commission’s current rules, all residential and business connections provided by 
ETCs are eligible for high-cost support.“’ In its 1996 recommendations to the Connnission regarding 
universal m c e ,  the Joint Board recommended that support for designated services be limited to those 
s m c e s  carried on a single connection to a subscribex’s primary residence and to businesses with only a 
single ~onnection.’~ The Joint Board concluded that support for a single connecbon providmg the 
supported m c e s  would allow thc “-s” to telecommunications and mformation services 
contemplated m section 254@x3) of the Act.’” 

BO~WCS recommendation regardmg the scope of support for designated services.”’ While the 
Comss ion  stated that it shared the Joint B a d ’ s  concern that supporting multiple connections for 
residences and businesses in high-cost areas may be inconsistent with the goals of universal senrice, the 
Comnussion concluded at that time that limiting the scope of support prior to the introduction of a 

59. In the First Universal Sentice Repori and Order, the Commission declined to adopt the Joint 

I” As discussed below, if the Commission were to adopt the “hold harmless” approach to avoid reductions m the 
amount of high-cost support flowing to runl mas, the per-line support would not bc capped for incumbent crrriers. 
See infra para. 75. We also Icwunmmd that the Conrmisaion aeck comment on whethex to mtate support for non- 
nun1 carriers. a d  on whether transitional measures should bc adopted for support received by competitive ETCs 
operating s of the release date of this Recommended Decision. See infa pam. 76,87. 

Alenco Communications, Inc. v. FCC, 201 F.3d 601,621 (5th Cir. 2001) (Alenco v. FCC) (‘“le purpose of 
mversal service is to benefit the customr, not the m e r . ” ) .  

See infra pam. 81-83. 147 

la Firsf Universal S m c e  Repon‘ and Order, 12 FCC Rcd at 8829-30, paras. 95-96. 

See Firsf Recommended Decision. 12 FCC Rcd at 132-33, para. 89. I 49 

Ism Id. 

Is’ First Universal Service Repon‘ and Order, 12 FCC Red at 8829-30, paras. 95-96. 
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